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Name of Member of Parliament 

Name of office allegedly h 

(2) 

Shri Mohammed Salim 

Chairn^, Minority Deveh 

Shri Hannan Mollah 

Head, West Bengal Wakf I 

Shri Amitava Nandy 

Vice-Chairman, State Fishe 

Shri Swadesh Chakraborty 

Chairrrian,HRBC 

Shri Amar Singh 

Chairman, HRBC 




the Parliament 
Prevention of 
le President on 

i) Act, 1959, as 
;nt (Prevention 
s Table against 
lisqualified for 

lisqualification 


r. Khandelwal 
ri Mohammed 
iri Amar Singh, 
effect,! by virture ofl the Parliament 
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Now, 
under clauti 
(2) Shri Hill: 
not become 
being Mem t)( 
the above 


29th Ni 




therefore, I, A.PJ. Abdul Kalam, President of India, in exerdie of the powers conferred on me 
le (1) of Article 103 of the Constitution, do hereby decide that (1) Shri Mohammed Salim, 
man MoUah, (3) Shn Amitava Nandy, (4) Shn Swadesh Chakraborty and (5) Shri Araar Singh have 
subject to disqualification under sub-clause (a) of clause (1) of iSirticle 102 of the Constitubon for 
ers of Parliament on account of their appointment to the offices: 

'able. 

ovember, 2006 


mentioned against their names in 


President of India 


[t. No. H-11026(34)/2006-Leg.-n] 
Dr. BRAHM A^AR AGRAWAL, Addl. Secy. 


ANNEX 


ELECTION COMMISSION OF INDIA 


Election Commission on 
(2) Dr.Karan Singh, MP 


In re: 

Alleged disqualification of S/Shn Mohd Salim, Hannan ij/Iollah, Amitava Nandy, 
Swadesh Chakraborty and Amar Singh, Members of Parliament, tinder Article 102 (1) 

(а) of the Constitution 

Reference Case No. 36 of 2006 

[{Reference from the President under Article 103 (2) of the Constitution] 

OPINION 

Thi :5 is a reference dated 31®^ March, 2006 from the President of India, under 
Article 10^ (2) of the Constitution, seeking the opinion of the 
the question whether (1) Smt. Sonia Gandhi, MP (Lok Sabha), 

(Rajya Sablia), (3) Shri Santosh Gangwar, MP (Lok Sabha), [4) Shri Bhupendra'Singh 
Prabhat Sir.gh Solanki, MP (Lok Sabha), (5) Shri ^ohamme<| Salim, MP (Lok Sabha^^-< 

(б) Shri Hannan Mollah, MP (Lok Sabha), (7) sliri Amita\|a Nandy, (name wrongly 
mentioned as Amrita Nandy), MP (Lok Sabha), (8) Shri S^vadesh Chakraborty, MP 
(Lok Sabha), (9) Smt. Jaya Bachchan, MP (Rajya Sabha) ancj (10) Sh. Amar Singh, 
MP (Rajya Sabha) have become subject to disqualification fo^ being Members of the • 

I - I . 

House concerned of Parliament under Article 102 (l)(a) of the Cjonstitution. 

2. The question of alleged disqualification of the aforesaid ten MPs was raised in a 
petition datsd 24^*^ March, 2006, submitted to the President by Sh. I, G, Khandelwal, 
National G<;neral Secretary, SAVDHAN, Bhayandar (W), Thajie. Out of the ten MPs 
mentioned in the petition, the Commission has already tendere| its opinions with regard 
to Smt. Son ia Gandhi, Br. Karan Singh and Smt. Jaya Bachchan.j 

3. The present opinion relates to the question of alleged disqualification of 
five of the remaining seven Members of Parliament refenjed to in para 1 above. 


1 





namely, Shri Mohammed Salim SM Hannan Mol [ah, 5 hri’ Amiti va Nandy, Shri 
Swadesh Chakraborty and Sh. Amaf Singh. The ojiinion {n respeci of the last two 

nembers, namely, Shri Santosh Gai^igwar and Shri Bhupjpdra Singh Prabhat Singh 

I 

folanki will be finalized subsequently, as their caies are ^till under enquiry by the 


ommission. 


The allegations in the petition wit^i regard to the o 
five members are as given below: 


Name of Member 


Name of 


abovementioned 


Id by him 


1 Shri Mohammed Salim 


Shri Hannan Mollah 


31 Shri Amitava Nandy 


4. Shri Swadesh Chakraborty 

.5. Shri Amar Singh 


Chairman, 

Corporatio 

Head, Wes 

Vice Ch^ir 
lopment C< 

Chairman, 

Chairjnan-, 


ies Deve- 


4. The petitioner has contended that the above me: itione^j offices h M by the above 
m jmbers ^e offices of profit under thej Government the s^id meiplx rs have incurred 
di ^qualification under Article 102 (1) (a|) on account of t leir hell ding these offices. 


5. The petition of Sh. Khandelwhl was not ac< 
support his contention that the offices]to which the sa 

w( re offices of profit under the Government The petitii 

’ ! 

in brmation about the dates of appointiients of the men 
the petition. The date of appointment'of a Member tc 
wl ether the case falls within the jurisdiction of the Presii 

^ ■ . N 

10^ (1). It is well settled by catena of decisions of tte Supreme Com: (See Election 

^ i 

Commission Vs. Saka/Venkata Rao (AJR 1953 SC 201); Bn|i(daban Nnk Vs. Election 
Commission (AIR 1965 SC 1892); Election Commissioi Vs. j^.G.Rangs (AIR 1978 SC 
16i)9)} that under Article 103 of the; Constitution, the President ai d the Election 



Jiy document to 
bers had been appointed 
c ontain the basic 
: js referred to in 
i al to determine 
[ erms of Article 
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doinmission can look into th^ questions of only those offices to which the Members of 
Parliame nt are appointed after their election as such Members. The .petitioner was, 
therefore, asked to furnish, by 5*^ May, 2006, specific information in that regard, vide the 
Commission’s Notice dated 21“^ April, 2006. 

6 |n reply to the notice dated 21.4.06, the petitioner submitted a letter dated 10.5.06, 
stating that he would require a minimum period of three months to collect the relevant 
material, and therefore, requested for further time of three months to fimiish the requisite 
details. The Commission asked the petitioner tc submit the requisite 
information/documents by 22.6.06. However, the petitioner dd not submit any document 
or reply v/hatsoever. Still, the Commission wrote to the petitioner again, vide letter dated 
14.8.06, asking him to furnish the requisite basic details. In the said letter, the 
Commissi on also pointed out to the petitioner that the office mentioned against the names 
of two of the respondents, Shri Swadesh Chakraborty and Shri j^ar Singh, was 
‘Chairman, HRBC’, and asked the petitioner to clarify this and give the fiill description of 
the office referred to against these two respondents. The petiiioner was asked to submit 
his reply by 4.9.06. Again, the petitioner! did not submit any reply to the Commission’s 
letter dated 14-08-06. !. 

7. In fee meantime, the Parliament (Prevention of Disqualification) Amendment Act, 


j 

I 

! 


I 

! 


i 

I 

1 


2006, amending the Principal Act of 1959, was enacted by the Parliament and notified 



after the Presidential asseiA on 18.8.2006. A copy of this Am(;ndmeiit Act was received 
from the Ministry of Law and Justice on 21,8.2006. By the Amendment Act, the offices 
of Chairman, Deputy Chairman, Secretary or Member ( by whatever name called) in the 
foji owing bodies, among others, have been declared under Section 3 (k) of the Principal 
Act, as the offices the holders whereof shall not be disqualified for being chosen as, and 
for being. Members of Parliament:- 

The West Bengal Minorities Development and Finmice Corporation, a bo(fy 
comtituted under the West Minorities Development and Finance 

Coi])oration Act, 1995. 
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The Board of Wakf, West Bengali; i 

i ■■ 

The State Fisheries Development Corporation ^td., \^st Benga ; 

■ M . ' 

The West Bengal Fisheries Corporation Ltd.; j i 

The Hooghly River Bridge Cttonissioners, coistitutit^ under th 3 Hooghly River 
Bridge Act, 1969; P 

I \ 

These amendments to the Principal Act hav ? beei^ | brought into force with 
)spective effect from 4^ April, 1959. Si 


8. The abovementioned amendm^t has a direct b^ngi(^n the question of alleged 

disqualification of Shri Mohammed Salim, Shri Hannin Mojiah, Shri vrinhava Nandy, 

H 

Slri Swadesh Chakraborty and Shri Amar Singh. Thi offiej^ mentioned against Shri 
S^j^adesh Chakraborty and Sh. Amar Singh is ‘HRBC’. In an^jher refen nee case, on a 
peition of Sh. Mukul Roy, the question of alleged disqualification cf Sh. Swadesh 
Chakraborty was raised on the ground of his appointment to Itjie oifice )f Chairman of 
Ho Dghly River Bridge Commissioners. In the absence of any cfefication or response by 
the present petitioner about the full description of the office ij^resented by ‘HRBC’, it 
has to be presumed that the acronym ‘f(rbC’ stands forj i‘Hooghly River Bridge 
Coinmissioners’. The office mentioned ^gainfet Sh. Amai Singii jalso, theix fore, has to be 
pre iumed to be ‘Hooghly River Bridge Commissioners’, althouj^ it is not clear how two 
difisrent persons could be stated to be holding the samj offitj^. If the ptitioner’s case 
was that they held it in different periods, he had a duty t) tell me specific period during 
whi:h they held the office, a duty whicii the petitioner has f^ed to discharge despite 
repe ated opportunities and specific notice to that effect. I! 

i ! 

I ; 

: y ■ .." 

9. As stated above, the provisions of clause (k) of Section p| of the Pi incipal Act of 
195f and the Table containing the names, of the bodies, ipecifi^ in paragraph 7 above, 
have been brought into force with effect from 4.4.1959. II is a settled posit on that under 
Artide 102(l)(a), th'e Parliament is empowered to declari with! Retrospect ve effect, an 
ofTice to be an office the holder whereof shall not be disqualififed. The d ecision of the 


Supreme Court in Smt. Kanta Kathuria V5. M. ManakCha\idSurp^ [1970 [2)*SCR 838] 
upho ds this constitutional position. In the pa^ also the pommissh n has taken 



















Gogniz^ce of similar laws passed by the legislatitres retrospective effect, even as 
enquiry into the references concerned was in progress. In the Reference Case No, 4 o^ 
1980 regarding alleged disqualification of Sh. Gaya I^al and 23 other members of th^ 

: __ , . . ■ I 

Halry^ana Legislative Assembly, during the pendency of the reference before the 
Commission, the Hatyana State Legislature amended the Haryana State Legislature 
(Prevention of Disqualification) Act, 1974> twice, by viitue of which the offices held by 
the said ML As were brought under the exempted categories. In that case, thej 
Corrmission, in its opinion dated 21-05-1981, held the view that the disqualifications, ifj 

any, stood removed in their cases and the reference beciane infructuous. Similarly, in a | • 

- • ! 

recent reference case {No. 2(G) of 2005,} relating to alleged disqualification of Shri 

Mofid. Azam Khan for membership of Uttar Pradesh Legislative Assembly, the State 
Legislature passed an amendment to the Uttar Pradesh State Legislature (Prevention of 
Disqualification) Act, 1971, during the pendency of the proceedings before the | 
Commission. In that matter also, the Commission tend«’ed its opinion to the effect tet j 
disquiilification, if any, stood removed in view of the amended provisions of the law. i 
Again, in another recent case (Reference Case N|)s. o5(G)/t0'7O (G) 2(K)6)} on the j 
I petition of Sh. Y. Mangi Singh regarding alleged disqualification of 6 MLAs of I 
Manif iur, the Commission took note of the Amendment Act passed by the Manipur State I 
Legislature, exempting the offices concerned from disqualification, and opined that the j 

- j 

reference had been rendered infructuous. The present case, in so far as S/Shri I 
Mohammed Salim, MP (Lok Sabha), Hannan Mollah, MP (Ldc Sabha), Amitava Nandy, I 
MP (Lok Sabha), Swadesh Chakraborty, MP (Lok Sabha), and Amar Singh MP (Rajya I 
Sabha) are concerned, is also similar in facts and circumstances to the above referred 
cases and the amended provisions of law removing the disqualification, if any, squarely 
apply ih their cases. I 


10. Having regard to the above constitutional,^ legal and factual position, the 
Commission is of the considered view that the question raised in the petition dated 24^' 
March, 2006, of Sh. Kharidelwal, does not survive now, in so far as it relates to the 
question of ^leged disqualification of (1) Shri Mohammed Salim, MP (Lok Sabha), (2) 
Shri Hannan Mollah, MP (Lok Sabha), (3) Shri AmitaVa Nandy, MP (Lok Sabha), (4) 








THEG 


OFINDIA; 


Shri Swadesh Chakraborty, MP (Lok Sajbha)* ^d (5) 5 hri jjdnar Singli, MP (Rajya 

Sabba), as the alleged disqualifications, if any, in thf ir cas^ stand timoved with 

retrospective effect by virtue of the Parliament (Prcventioiji of Disqualification) 

Ame idment Act 2006. Accordingly, the reference from the Presi l^nt is retu med with the 

Com nission’s opinion to the effect that th^ aforesaid five Meihberp of Parlie ment are not 

subje ct to disqualification under Article 1^2(l)(a) on account of tijeir appoir tments to the 

officjs mentioned in the petition. As mei^tioned above, tie opii|on on th; question of 

alleg ;d disqualification of Sh. Santosh Gapgwar and Sh. B lupendja Singh I rabhat Singh 

Solar ki which has also been raised in thei petition of Sh. IChand dwal^ wil be tendered 
' i ' I 

sepax itely after fiirther consideration and epquiry. ' j 


(S.Y Quraishi) (N.ditoalaswami) | |(Navm B .Chawla) 

Elect on Commissioner Chief Election jCommissioner Ele^^on Com] nissioher 
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